Third Amendment to Franchise Agreement
Between the City of Pinole

and Richmond Sanitary Service, Inc.

This Amendment to Franchise Agreement (“Amendment’) is made on the St day of
/\[ 0 emoer—_ 2013 (“Effective Date”), by and between the City of Pinole (“City™), a general

law city and municipal corporation, and Richmond Sanitary Service, Inc., a California corporation

(“RSS”, or “Contractor”), a wholly owned subsidiary of Republic Services, Inc., a Delaware

corporation, collectively the “Parties.”

PREAMBLE

WHEREAS, on May 15, 2001, the City and RSS entered into that certain Franchise
Agreement (“Franchise Agreement””) which was amended April 1, 2007, and December 16, 2008,
for an exclusive right to collect and dispose of all solid waste and recyclable materials within the

City, until June 30, 2025; and

WHEREAS, Section III.2. of the Franchise Agreement provides that RSS, Inc.’s service
rates shall be adjusted annually on January 1 by the change, if any, in the Consumer Price Index for
the San Francisco-Oakland-San Jose Metropolitan Area for All Urban Consumers (“CPI”),

published on or before November 30, preceding the December 31, adjustment; and

WHEREAS, Section III.3., as amended in 2007, provides that the City shall review RSS,

Inc.’s rates in 2012 to establish the maximum rates for the year 2013; and

WHEREAS, on June 29, 2012, RSS, Inc., submitted an application for a 2013 Base Year
Rate Adjustment that suggested a negative rate adjustment of approximately 3.32% ($97,621.00);,

and

WHEREAS, the City desires to implement a rate stabilization program and enhanced
compliance programs and activities that could facilitate leveling of future rates and provide needed

service programs to complement other community activities, including, but not limited to programs
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necessary to prevent blight, reduce unlawful dumping, enhance compliance with AB 939 source
reduction and diversion from landfill burial goals, AB 32 commercial and multi-family recycling,
Household Hazardous Waste management, and litter and solid waste control required under the

Stormwater NPDES Municipal Regional Permit regulations; and

WHEREAS, the current monthly rate charged to ratepayers for solid waste and recyclables
collection, processing and disposal has two components: (1) Collection Service and other related
charges, which includes, but is not limited to, the costs for labor, equipment maintenance and
operation, fuel, insurance, regulatory fees, and administrative costs directly associated with the
collection of solid waste and recyclables within the City of Pinole; and (2) the costs of recyclable
processing and residual disposal, as well as financing, operation, and maintenance of the Integrated

Resource Recovery Facility (“IRRF”); and

WHEREAS, the West Contra Costa Integrated Waste Management Authority (“Authority”)
is a joint powers agency created by the Cities of El Cerrito, Hercules, Pinole, Richmond, and San
Pablo (individually and collectively referred to herein as “Member Agencies™) in a Joint Exercise of

Powers Agreement dated April 2, 1991, as amended; and

WHEREAS, the Service Agreement between Authority and West County Resource
Recovery, Inc. covering financing, operation and maintenance of the IRRF, recyclables processing

and residual disposal will terminate on December 31, 2013; and

WHEREAS;the Joint Powers Agreement creating the Authority provides that the Authority
is to establish the rates charged at the IRRF and/or for Post-Collection and Disposal Services to be

paid by ratepayers; and

WHEREAS, due to the termination of the IRRF Service Agreement, retirement of the

bonding debt and future service and operational changes will result in cost savings to ratepayers; and

WHEREAS, On October 10, 2013, the Authority authorized execution of an Agreement for
Enhanced Recycling Services, Post-Collection Recycling, and Disposal Services with West County

Resource Recovery, Inc., RSS, Inc., West Contra Costa Sanitary Landfill, Inc., Keller Canyon
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Landfill, Inc. and Golden Bear Transfer Services, Inc. (hereinafter “Post-Collection Agreement”)
governing the handling of waste and recyclables collected in the franchise areas served by RSS, Inc.;

and

WHEREAS, implementation of the Post-Collection Agreement will also result in net.cost

savings to ratepayers; and

WHEREAS, the City Council of the City of Pinole has further determined that the interests
of the community and its residents would best be served by utilization of savings from the retirement
of Authority IRRF bonded indebtedness and implementation of the Post-Collection Agreement to

implement rate stabilization and enhaneed compliance programs and activities, as follows:

1. Twenty-five percent (25%) of said cost savings will be deposited in the City’s Rate

Stabilization Fund for utilization to offset future collection service rate increases.

2. Seventy-five percent (75%) of said cost savings will be deposited in the City’s Solid

Waste Project Fund for community programs and activities described above; and

WHEREAS, pursuant to the Post-Collection Agreement, RSS has agreed to specific
enhancements of its collection services within the County and Member Agencies for which it is the
current franchisee collector (“Franchise Agencies”), by providing weekly recycling and organic
materials collection to residential customers; weekly mixed residential organics services; weekly or
source separated commercial recyclable and organic materials collection and processing; routing of
commercial customers for dry load collection and processing; expansion of recyclable materials
accepted curbside; and two full-time recycling coordinators to exclusively serve the Authority’s
service area with certain new services beginning on the start dates specified herein (hereinafter

collectively referred to as “Enhanced Collection Services™); and

WHEREAS, the City, through the Authority Joint Powers Agreement, and the 1994 Exhibit
to the Agreement entitled “Requirements for Franchise Agreements and Covenants Made A Part of
Franchise Agreements,” authorized the Authority to direct the waste stream for processing and

disposal to designated facilities through January 1, 2014, and the Post-Collection Agreement
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exercises that authority on behalf of the City; and

WHEREAS, the initial Enhanced Collection Services rate adjustments being approved for
residential and commercial customers shall be the sole means of compensation due to Contractor for
providing the Enhanced Collection Services, with the exception of any annual CPl-adjustments

provided for herein.

NOW, THEREFORE, the Parties hereto agree to be bound and hereby amend the Agreement as

follows:

Amendment to Franchise Agreement

The Franchise Agreement is hereby amended as follows:

1. Section III.2. “Annual Rate Adjustment,” shall be deleted in its entirety and changed to

read:

“Section III.2 Annual Rate Adjustment
A. The current RSS Collection Service charges for residential and commercial rates as
referenced in Section III. 1, are shown in Exhibit A, attached hereto. There Parties agree there shall
be no increase in said RSS Collection Service Rates allowed for the calendar year 2013 based on the
payment from RSS to the City in the amount of $97,621.00, in settlement of the 3.32% negative
adjustment generated from RSS operational efficiencies in 2013. Effective January 1, 2014, RSS
Collection Service Rates are as shown on Exhibit A and reflect a reduction from the 2013 rates to

account for the operational efficiencies identified in the 2013 rate review.

B. Effective January 1, 2014, and annually thereafter for the Term of the Franchise
Agreement, RSS’ Collection Service Rates for residential and commercial collection services may
be adjusted by the change, if any, in the San Francisco-Oakland-San Jose Metropolitan Area CPI for
All Urban Consumers. The adjustment shall be based upon the annual CPI published on or before
November 30 preceding the December 31 adjustment, and may be offset by the application of

funding from City’s Rate Stabilization Fund, to the extent funds are available and as agreed to by the
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Parties.

Section IIL.3 “City Review of Rates”, first sentence shall be deleted and replaced with the

following:

“Section III. 3 City Review of Rates. City’s rate review for 2013 is continuing and the Parties are
negotiating to address adjustments based on bad debt accounting. If agreed upon, the Parties may
implement further adjustments administratively through a mutually acceptable amendment to this
Franchise Agreement. In the years 2018 and 2022, City shall review RSS’ Collection Service Rates,
based upon the terms of the Franchise Agreement to establish the rates for the Base Years 2019 and
2023. RSS shall initiate a request to adjust the rates authorized under this Franchise Agreement by
prior written notice no later than 180 days prior to the January anniversary date for the adjustment of
rates. Notice must, therefore, be given by July 1, 2018 for adjustment to the maximum permitted
Base Year rates for calendar year 2019 and July 1, 2022 for adjustment to the maximum permitted

Base Year rates for calendar year 2023.

Any Base Year rate application by RSS, shall be supported by financial and operational information.
The City, by its employees or by consultants employed by the City, shall have the right subject to an
appropriate written confidentiality agreement to review the books and records of RSS and to conduct
such studies of RSS’s operations and audits and reviews of its financial records as is reasonably

necessary to consider RSS’s application.”

Section II1.6 “Additional Obligations”, Item a., shall be changed to read:

“Section II1.6. Additional Obligations

a. Effective January 1, 2014, the Rates charged to all customers will include a component
entitled City Solid Waste Fund in an amount shown in Exhibit A, which will be subject to annual
CPI adjustments. The proceeds collected by RSS for the City Solid Waste Fund shall be remitted to
the City on a quarterly basis, and be utilized to fund the City’s Rate Stabilization Fund and Solid
Waste Project Fund. Residential and Commercial customers will be able to view this component on

an attachment to their bills.
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4. A new section within Article I is hereby added to the Agreement, entitled “Enhanced Collection
Services”, as follows:

Enhanced Collection Services
In addition to the all the other services to be provided under the Franchise Agreement, and for the
remaining term of the Franchise Agreement between City and RSS, RSS shall provide the following

Enhanced Collection Services at the agreed-upon compensation as set forth below:

1.12. Weekly Recycling and Organic Materials Collection. No later than

October 31, 2014, Contractor shall convert the every-other-week collection program for all
residential recyclable materials and organic materials to a weekly collection program. Such weekly
recycling and organic materials collection will apply to both single family and multi-family
customers. For commercial customers, no later than October 31, 2014, Contractor shall convert all
commercial recyclable materials cart customers from every-other-week to weekly collection and

shall service all cart and bin commercial recycling containers weekly, at a minimum.

[.13. Mixed Residential Organics. Beginning January 1, 2014, in addition to yard

waste, all residential customers including those in Pinole, Hercules and the County Franchise area,
will be allowed to place food scraps and food-soiled paper, into their green waste containers upon
the City’s request. Contractor shall be responsible for distributing education and outreach collateral
(e.g. stickers, mailers, food pails, etc.) purchased with Authority grant funding, at no additional

charge to the Authority, the City, or customers.

1.14. Source Separated Commercial Recyclable Materials Collection and

Processing. Beginning January 1, 2014, Contractor shall offer commercial customers (including
multi-family customers receiving service in carts and bins) recyclable materials collection from carts
and bins ranging from one to six cubic yards in capacity, and shall offer such service up to three

times per week, at the customer’s request.

I.15.  Source Separated Commercial Organic Materials Collection apd Processing.

Prior to April 1, 2014, Contractor shall identify, educate, and sign up restaurants, institutional

kitchens, and food processors for source separated organic materials collection service. Beginning
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April 1, 2014, Contractor shall commence collection service for commercial source separated
organics accounts that have signed up for such service. Commercial organic materials accepted
under this program shall include all compostable food waste and food soiled paper. Prohibited
materials under this program shall include hazardous materials, metals, glass, ceramics, and plastics
(except certain compostable bio-plastic bags and food service ware specified by 'Contractor). )
Contractor shall provide such customers the option of using sixty-five (65) gallon carts and one or
two cubic yard bins, at the customer’s request. Collection of source separated commercial organic
materials shall be provided up to three times per week, at the customer’s request. This service shall

be provided at no additional charge to customers who subscribe to garbage service.

[.16. Routing of Commercial Customers for Dry Load Collection and Processing.

Beginning December 1, 2013, Contractor shall commence a review of commercial customer
accounts and waste characterization with the purpose of identifying customers where the primary
constituents of their garbage containers are dry and recyclable. The goal for this program is to
identify a sufficient volume of material for one full-time equivalent route. No later than March 1,
2014, Contractor shall have completed this review and shall submit a report to the Authority
identifying the customers who have been selected for the dry routing program. No later than May 1,
2014, Contractor shall have implemented the dry material collections from customers. All material
collected under this program shall be processed in a manner that maximizes the recovery of
materials, and no material collected under this program shall be disposed of prior to processing
without written approval from the Authority as may be required in Section 4.4 of the Post-Collection

Agreement.

1.17. Expansion of Recyclable Materials Accepted Curbside. Beginning January 1,

2014, Contractor shall accept the following new or additional recyclable materials curbside:

i. #1-#7 plastic beverage and food containers;
ii. Mixed rigid plastic packaging and other food containers;
iii. Scrap metal;
iv. Plastic film and wrapping (properly bagged);
v. All mixed plastics;

vi. Milk and juice cartons.

2198587.1



1.18. Recycling Coordinators. By December 1, 2013, Contractor shall hire two

full-time recycling coordinators dedicated to work exclusively within the Authority service area.
Responsibilities of the recycling coordinators include, but are not limited to, supervising,
coordinating, and implementing all approved public education and outreach activities and recycling
and diversion programs; serving as liaisons between the Authority, City, and RSS; and generally .
interacting with residents, businesses, community groups, and public agencies. The full scope of the
recycling coordinators’ duties are set forth in Exhibit 4.1.9 of the Post-Collection Agreement.
Public education and outreach materials prepared by RSS shall be subject to the review and approval

of the Authority.

1.19. Implementation dates specified in Sections 1.12, and 1.14 through 1.16. will
remain unchanged as long as all Franchising Agency Franchise Agreement amendments are
approved no later than November 15, 2013. If one or more Franchise Agreement Amendments are
not approved on or before November 15, 2013, the following shall apply:

a. Franchise Agencies approving franchise amendments by November 15, 2013,
containing provisions substantially in the form included as Exhibit 2.4.6 of the Post-Collection
Agreement will be able to implement the new reduced post-collection rates established in the Post-
Collection Agreement on January 1, 2014.

b. Franchise Agencies not approving franchise amendments by November 15,
2013, containing provisions substantially in the form included as Exhibit 2.4.6 of the Post-Collection
Agreement will not be allowed to implement the new post-collection rates established in the Post-
Collection Agreement on January 1, 2014. In this circumstance, the current (2013) post-collection
rates will continue to apply in 2014 until thirty (30) days after the franchise amendment is approved
by that Franchise Agency.

c. With the exception of the specific services outlined in section 1.19(d) below,
implementation dates for the other Enhanced Collection Services in sections 1.12 and 1.14 through
1.16 will be delayed one month for each successive month past November 15, 2013. For example, if
all of the Member Agencies approve their respective franchise amendments between November 16
and December 15, the implementation dates will be delayed one month.

d. Regardless of whether all of the Member Agencies have approved their
franchise amendments by November 15, 2013, Contractor will begin implementing the following

Enhanced Collection Service by December 1, 2013: 1.18 (recycling coordinators). In addition,
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Contractor will begin implementing the following Enhanced Collection Services by January 1, 2014:
1.13 (food scraps in the mixed residential organics containers in jurisdictions that do not already
have this in place); and 1.17. (acceptance of the expanded list of recyclables in the curbside

recycling carts placed out for collection).

1.20. The Contractor’s sole compensation for any costs associated with providing
Enhanced Collection Services shall be the revenue derived from the initial collection rate
adjustment(s) approved by the City which would go into effect at the same time as the new post-
collection rates discussed in Sections 1.19.a~1.19.b, plus any subsequent CPI-adjustments to this
initial collection rate adjustment as authorized pursuant to the City’s rate setting methodology and

process.

5. Except as modified hereby, all of the terms and conditions of the Franchise Agreement as
amended previously, including, but not limited to the defense and indemnity provisions of Section
13, shall continue in full force and effect unless superseded by provisions of this Agreement, and are
incorporated herein by this reference. If there is a conflict between the provisions of the Agreement
and the provisions of this Amendment, the provisions of this Amendment shall control.

SIGNATURES ON FOLLOWING PAGE
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The Parties have executed this Amendment as of the Effective Date first date written above.

RICHMOND SANITARY SERVICE, INC,,

A California corporation

Michael Caprio

Area President

CITY OF PINOLE,
A California municipal corporation

By:

Belinda B. Espinosa [/ (b / ZO / ‘/
City Manager

ATTEST:

<:fii§2(/Q/L52JL4_/'f;;;%1é§L7CJIl(/(_/

Patricia Athenour, MMC [-lo20( ¢
City Clerk

APPROVED AS TO FORM:

enjamin T. Reyes II

City Attorney
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